




Honorabl e Douglas Uahnkoy 

must allow the change of venue and enter an 
order accordingly, and tmmediately transmit all 
of the original papera and a transcript of all 
of his orders in the case to some competent 
magistrate in the county, if there be one, unless 
the party asking for a change of venue shall, 
in his affidavit, state that another mag istra te 
in the county is a material witness for him 
without whose testimony he safely pro
ceed to trial, or that he is near of kin to 
either party , stating in what degree , in whi ch 
case, or in the event there is no other magis 
trate in the county, the case shall be certified 
to the circuit court for trial as if original l y 
filed in the circuit court . 

"2 . In which case the receiving court or r.JS.g
istrate shall be notified by the 
mag istrate granting the change of venue , by 
filing with tho clerk of the circuit court or 
magistr ate receiving the case on chan3e of 
venue a certified copy of t he order gr anting 
the change of venue, and upon receipt of su ch 
notice such magistrate or clerk of t he circui t 
court to whom the change of venue is gr anted shall 
reset the case for trial on a day certain. 

"3 . If the change be allowed on account of 
bias or prejudice of the inhabit ants of the 
county, all of the oricinal paper s and such trans
cript immediately shall be sent to a cagistr ate 
of some ad joining county for trial as herein 
provided; provided, that when such affidavit for 
change of venue shall be filed, the magistrate 
shall have no further jurisdiction in the cause 
except to grant s uch change of venue . " 

" Tho court or clerk thereof to which the cause 
is sent shall, when it possessed of the 
cause, forthwith proceed with the same in like 
manner as if it had been originally cocmenced 
before it, and it shall set tho same for trial 
and cause the parties to be notified thereof, 
in writing, which notice shall be served on 
the parties not less than five nor more t han 
fifteen days before the day fixed for such trial , 
except as othe rwise provided in t his act . The 
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notice may be served in liko manner as an 
original writ or surmons . ~ither party may 
waive such notice by voluntarily entering his 
appearance . notice mailed by the court or 
cler k thereof , addressed to the parties or 
their attorneys of record at t heir respective 
addresses appearing in t he filos of t ho court 
shall cvnstit~te s ufficient service of notice 
under this section. " 

It will be noted that paragraph 1 of Section 517 .520, supra , 
sta tes that "the case shall be certified to the circuit court 
for trial as if originall y filed in the circuit court . " (Emphasis 
ours) . - - - - - -

Also, Section 517.530, supra, states that in instances of 
change of venue from ~gistrate court , tho circui t court s hall 
"forthwith proceed \7 i th the s ame i n like rmnnor as if it had 
been originally cocmenced bef ore it • • • • " 

From the above , ue believe tha t any law rcga r dint security 
for costs which would apply to a s uit originally filed in the 
c i r cuit court , would apply to chango of venue cases from a magis
trate court . '.lith t his i n mi nd, we now refer to Secti on 514.010, 
RSf'o 1949, which reads: 

"In all actions on o!'fico bonds for the use of 
any person, actions on the bonds of executors , 
administrators or guardi ans, qui !!m acti ons , 
acti o s on penal sta t utes when the penalty is 
g iven to t he i n.forJ.1e r, and i n all ci vil cases 
when the pl a intiff or person for whose use the 
action is to be co~enced shall not be a rosidont 
of this state, t he pla i ntiff or person for whose 
use the action is to be co~enced shall, before 
he institutes such suit, file with t he clerk of 
the court in which t he action is to be commenced 
the written undertaking of some person, being a 
resident of t his s ta t e , whor cby he shall acknowl
edge h fmself bound to pay all cost s which may 
accrue in such action; and if any such action shall 
bo commenced without filin& such undertaking, or 
depositing with the cler k of the court in wh ich 
said suit i s brought, a sum of noney sufficient to 
pay a l l costs that may accrue in the case , subject 
to be increased at any timo , whenever t he court 
may deem proper , and by its order of r ecord r equire, 
the court , on motion, may dismis s the same , unless 
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such undertaking be f iled or sum of money be 
deposited before the motion is determined, and 
the attorney of the pl aintiff shall be ruled 
to pay all costs accruing therein . " 

Also , to Section 511L . 020 , Rc.;!."o 194.9, which r eads: 

"If , at any time after the commenceoent of any 
suit by a res ident of this state , he shall 
become nonresident , or in any case the court 
shall be satisfied that any plaintiff is unable 
to pay the costs of suit , or that he is so un
settled as to endanger the officers of the 
court with respect to their legal demands, the 
court shall , on motion of the defendant or any 
officer of the court , r u le the plaintiff , on or 
before the day in such rule named, to give sec
urity for the payment of the costs in such suit; 
and if such plaintiff shall fail , on or before 
the day in s uch rule named, to file the und~r
tak ·ng of some resnonsible person, being a resi
dent of this state, whereby he shall bind hil:l
self to pay all costs which have accrued or may 
accrue in such action , or deposit with tho clerk 
of the court in which said suit is pending a s um 
of money sufficient to pay all costs that have 
accrued or will probaol y accrue i n the case , 
s ubject to be increased at any time whenever 
the court may de em proper and by its order re
quire , the court may, on motion, dismiss the 
suit unless such undertakinG shall be fil ed or 
sum of mone1, be deposited before the motion is 
determined . ' 

The above sections, it will be noted , do not vest in the 
circuit clerk any power to demand the payment of a filing fee , 
or any authority to r efuse the acceptance of a case for filing 
unless a fi l ing fee shall have been paid . 

Your third question is: "Upon change of venue (these are 
all on civi l matters ) being granted, what is meant by the term 
'costs taxed against t he party taking the chango ' as used in 
Section 517.560 , R. S. 194.9? Does that mean the costs must be 
paid up in full before the change is granted?" 

Section 517.560, RSMo 1949, to which you refer, states: 
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'' \"Iron a chnnge or venue is taken by the defen
dant, or by the plaintiff after t ho defendant 
has had a change of venue , such pl aintiff or 
defendant shall be taxed with the cost s which 
have accrued for witnesses and service t hereof , 
and witness fees , i n preparine for trial at the 
time and place fixed therefor , and the costs of 
thu ~Gistrate for transferring the cause to 
the other magistrqte or circuit court and wnen 
taken by the pla intiff from the magis trate be
fore whom he commenced his su it , he shall bo taxod 
with all the costs which have accrued and shnll 
accrue i n the cause u."ltil the transcript a ...... , 
papers shall be delivered to the magistrate or 
circuit clerk, as the case may be , to vhom the 
cause is sent tor trial . " 

It aeecs to us that three situations are contempla ted by 
the above section. One is that t ho defendant s hall pay the costs 
which have accrued if be takes a change of venue . A second i s 
that if t he defendant takes a chaQGe of venue and th e plaint i ff 
then takes a change , t he plai~tiff shall pay t he costs of the 
second chango . The third is that the pl aintiff shall pay the 
costs if he t ake s a change of venue fro~ the ~gistrate court in 
which he con~enced his suit . 

Your final question is whe ther such costs must be paid be
fore change of venue is grantod . \lc believe not . In the case 
of ~ndicot v . Hall, 61 'o . App . 186, the court sta t ed: 

" The plaintiffs s ued t h e de.fenda!lt upon an 
account before a justice of the peace . The 
defendant appeared, ~~ filed an appl ica tion for 
a change of venue properl y verified, and based 
on tho ground that t he justice was prejudiced 
a gainst him. The justice overr uled tha appli
cation for a cbaQGe of venue, on the grou."ld that 
the defendant r e fused to pay the costs ~hich had 
accrued in tho case up to the date of t he appli
cation. Thereupon tho defendant refused to pro
coed any further before the justice, and judg
ment ~as entGrod ara inst ~ by default , ~~ich 
judgment , upon proof of the damages of the plain
tiffs was cado f i nal. ~he defsndant appealed 
in due time to the c ircuit court , and moved 
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that court to remand the cause to the justice 
with direc tions t o grant him a change of venue . 
Tho court overruled t his motion , whereupon the 
defendant declined to appear in the case any 
further . The circuit court thereupon affirmed 
the judgment of the justice, and the defendant , 
after an ine~feetual effort t o set such affirm
ance aside , appealed to this court . 

"As no brief is filed by the r espondent , we 
are not advised on what theory this judgment 
is souGht to be upheld. Sec tion 6241 of the 
Revised Statut es of' 1889 pr ovides that , wr.c. 
an affidavit for a chango of venue Shall be 
f'iled , the justice shall havo no further juris- · 
diction in ~ caus~roviso was pre
sumabl y ad~ed to the section as it formerl y 
stood t~ obviate tho effect of the rulings in 
Col vin v . Six, 79 :·o . 198 , and Jta t e ex r el . v . 
Six, 5o-·~O':bl , which were to the ef'fcct ~at - a 
ju~nt entered by a justice after flling of 
an appl i cation for a chan,e of venue was voidable 
!D.erel y , and not void . He decided in Jones v . 
Pharis , 59 ~·o . App . 25h. , that the effect of- the 
above proviso is to render a judgment entered 
by a justice after appl ication made in due form 
for a change of venue absolutel~void. Section 
6244 of the statut es provides t ~n such appl i 
cation, the j11stico shall tax costs a c crued f or 
subpoenas for witnesses and service thereof , as 
we l l as witness fees and costs of transfer , against 
the party filing the application, if a defendant , 
and , if a pl aintiff , tax· agains t him all the cos t s . 
It was also decided in Johnson v . Latta, 84 Mo. 
1.39 , that the jus tice r1ho grants the chanr..-e of 
venue may issue a fee bill for these costs . But 
there is no statutory provision, which reakes the 
granting of the chance of venue dependent on t he 
pa{Eent of costs . The justice, therefore , was 
no warranted i n ~posing such a condition upon 
tho defendant , and his subsequent entry of judg
ment against the defendant was absolutely void . " 

The same holding was ~de in the caeo of Doniphan v. Trans ue , 
226 S.l 635 . At l.c . 636 , thR court stated: 

"It is apparent t hat Jus tice .8r o\Yn did not 
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compl y with the statute when he mado the 
fi rst entry shown supra . .bile the entry 
r ec i tes tha t the change of venue was cranted, 
it did not specif y to what justice t he cause 
should go . \fhil e Justice Brown l ost all juris
diction of the caus e excep t ror the purpose or 
transferring th9 sa~e , he had not complied 
wtth t he stat ute and had not completed the grunt 
ing or the chance or venue until he had trans 
ferred it to some other justice , for which pur
pose he retained jurisdiction. * * ·:1-n 

In the case of State ex rel . ''edekin[. v. cCra ckon , 60 !"o . 
App . 650 , at l . c . 656 , the court sta ted: 

"The appellant r efused to award a change of 
venue , except on payment in advance of his 
costs or foe~ t h erefor , which he placed at one 
dollar . The question now is , wa s the justice 
authorized to coupl e the performance of his 
official duties with this condition? i e think 
he was not . 

"It seems the gene ral rule in t he country , as 
announced by the decisions and text writers , 
that t he rendition of ser vices by a public orficer 
is to be deemed gratuitous , unless a co~pensa
tion the ~ofor is nrovided b~ stat uta . And rurther, 
it see~s well s e t t led that i£ t he statuto provides 
compensati on i n a particular r.1ode or man.l'lCr , t hen 
t he officer is confined t o that ~anner , and is 
entitled to no other or further co~ponsation, or 
to any di.fferent -node of securir;g the sane . T'a.roop, 
on Public Office ~s , sec. W~6 , 450 ; Shed v . Railroad , 
67 Mo. 687, 690 ; Cam.":lon y . Lafayettecouiity , 76 
1•o . 675 ; Williamo v. Chariton Count§ , 85 j o . 645; 
Ford v. Railroad, ~9 lio . App . 616 . uch sto.tutcs, 
too , must be str ictly construed as acains t tho 
officer . Ford v . hailroad, sv.pra; and .::>bed v . 
~ailroad, supra7 -----

"Our statute'3 have definitely provided for jus 
tice's fees and how they r-ay be collected , etc . 
Sectionn 4930 , 500) ,. 5007 , 6244, i.! . s . 1892 . 
Section 624!~ stipula tea, tilD.t when .a chango of' 
venue is token by the defendant (as 1n this case), 
'* * .;';. Such defendant shall be taxed with ~l- ..:· .l-
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the costs of t he justice for transferring 
t he cause to the docket of t he other justice, ' 
etc. Then section 5J07 provides t h at ' the 
justice of the peace may i s sue fee bills for all 
services rendered i n their courts , and if t he 
person chargeable shall neglect or rofuse to 
pay the amount the~eof to t he constable, or pro
per offi-cer within twenty clays after the same shall 
have been demanded by such officer , he may and 
shal l levy s uch fee bills on the goods and chattels 
of $uch person, in the saae manner and with like 
effect as on a fieri facias . ' And it has been 
hel d that the justice may issue and collect this 
bill of fees chargeable for the transfer of 
change of venue of a case , r egardl ess of the 
further disrrosition thereof . Johnson v. Latta , 
84 Mo . 139 . ' -

In the case of Sta te v • .• a t!{ins , 253 SU 781 , the court held 
that mandamus VToul d lie to compel a justice of the peace to allow 
a change of venue . 

~le here note· t l1a t Section 517 .560 , RS!•lo 1949 , under wh ich 
change of venue from ~agistrate court is a llowed, is in s ubs tance 
s imilar to the sectlo ! a s ~ended under which aforesaid decisions 
were rendered so tha t afore said decisions would be applicabl e 
since t he amendment of t he above section and the substitution of 
magistrate courts for justice of the peace . 

CONCLUSIOll 

I t is the op ini on of this depar~ent t hat: (1) The '5.00 
filing fee r equi red to b~ paid to the clerk of the Mag istra te 
court upon co~~ence~ent of a civil suit shall be paid by said 
clerk to the ~irector of Revenue or to the county treasurer, if 
the magistr!lte court was creat"'d by order of the circuit court , 
at t he end of each nonth, and shall not be transferred to the r 

court receiving ~~e costs by r oason of a change of venue' (2) It 
is t he further opinion of t hi s dcpa~toent that a circuit clerk 
may not demand the payment of a filing fee on a chan~e of venue 
from a magis trate court , and that he may not lawfully refuse to 
file a case transferred from magistrate court to circuit court 
on a change of venue unless a filing fee is paid; (3) It is the 
furthe r opinion of this department that t he party taking the 
change of venue shall be liable for the costs as set forth i n 
Section .517.560, RS•~o 1949 , but that a magis trate is r equired to 
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grant the chane;e of venue eve n thour)l the cos '" 3 \TI .ich have 
accrued a re no t ~id at t he time of t he appl i cation for a 
Chal'l.£e of venuo . 

Tho forego in · opinion, which I hereby npprovt , \Tas p re .. 
pared by my Assistant , 1:r . Hugh P . .. i lliamson. 

Enclosure 
H ... P -
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Yours very trul y , 

JO~!: .. r: . DALTO!T 
Attor ne y Gener al 


